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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction under Utah Code
Ann. § 78-2a-3(2)(k).
STATEMENT OF ISSUES
Statement of Issue No. 1:
The trial court's directed verdict on plaintiff's negligent
failure to warn claims was proper.

Although the DuPont Blaster's

Handbook itself was not admitted into evidence, the relevant portions
were read into the record, and they may be used to dispute the claim
of plaintiff on negligent failure to warn.
Standard of Review
The standard of review for directed verdict, requires the
appellate court to "examine the evidence in the light most favorable
to the losing party, and if there is a reasonable basis in the
evidence and in the inferences to be drawn from the evidence that
would support a judgment in favor of the losing party, the directed
verdict cannot be sustained."

Management Comm. v. Grevstone Pines.

652 P.2d 896, 898 (Utah 1982); Gourdin v. Sharon's Cultural Education
Recreational Assoc, 845 P.2d 242, 243 (Utah 1992) .
Statement of Issue No. 2;
The trial court's denial of plaintiff's motion for change
of venue, and plaintiff's superseding motion for change of venue, was
proper.

It was not reversible error to hold trial in Grand County

where defendant resides, and the trial court's determination that

1

plaintiff did not present sufficient evidence to establish that she
was in fact too sick to attend her own trial was not an abuse of
discretion.
Standard of Review
The question of whether or not the trial court properly
denied plaintiff's motion for change of venue is abuse of discretion.
An application for change of venue is at the sound discretion of the
trial court, and should not be disturbed on appeal unless "a case of
manifest abuse of discretion is shown."
816

Winters v. Turner, 278 P.

(Utah 1929) appeal dismissed and cert, denied, 281 U.S. 692

(1930) .
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
The following statutes are cited below:
Utah Code Ann. § 78-13-1 (1992)
Utah Code Ann. § 78-13-7 (1992)
Utah Code Ann. § 78-13-9 (1992)
STATEMENT OF THE CASE
Nature of the Case and Course of Proceedings.
This appeal involves a claim by Evelyn Muir against W.H.
Burt Explosives and Apache Nitrogen Products alleging negligence and
product
evidence

liability.
at

Following the presentation

trial, the

district

of Evelyn Muir's

court, Honorable

Lyle

Anderson

presiding, granted a directed verdict in favor of W.H. Burt on Evelyn
Muir's

negligence

and

breach

of

2

warranty

claims.

The

jury

subsequently found no defect in the safety fuse in question, and
judgment was entered in favor of W.H. Burt and Apache Nitrogen
Products.

Evelyn Muir then filed a notice of appeal.
STATEMENT OF FACTS
1.

This is an action for the alleged wrongful death of

Wallace Muir, pursued by his widow Evelyn Muir.

The accident in

question occurred in 1986.
2.

Defendant Apache Powder Company is a company engaged

in the business of manufacturing and selling explosives.
3.

W.H. Burt Explosives, which is headquartered in Moab,

Utah, is engaged in the business of selling materials used in
blasting operations.
4.

Several years prior to the accident in question, the

deceased, Wallace Muir (along with his wife and some of their adult
children), acquired an interest in the property which they hoped was
the site of a lost Indian gold mine.
5.

Off and on, as funds and time permitted, they had been

tunneling into the side of a mountain hoping to intersect the old
Indian mine.
6.

Previous to 1986, another person with an interest in

the property, George Hanson, had provided funds and a small mining
company owned by Bob Gunn was paid to pursue the tunneling operations.

Wallace Muir assisted this professional miner in these

operations.

(Deposition of Evelyn Muir, p. 68-69.)
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7.

In 1985 or early 1986, Mr. Hanson indicated he was not

willing to spend any more money in the treasure hunt and dropped out
of the venture.
8.

Without the source of funding the Muirs were not in a

position to continue to hire Bob Gunn and determined to do the
tunneling themselves.
9.

The deceased persuaded Douglas Bailey, a professional

miner who was not then working due to an injury, to assist the Muirs
and take the lead in the blasting operations.

(T. 243-244)

Bailey was to share in the treasure if it was located.
10.

Mr.

(T. 166)

Douglas Baile>y was an experienced miner and blaster

(with 20 years of experience) and had served as an instructor in
teaching mining and blasting in the past.
11.

On August

(T. 84-85, 168)

26, 1986, Bailey,

accompanied

by Muir,

purchased from W.H. Burt's store in Davis County various materials to
be used for blasting in operations on property claimed by Wallace A.
Muir and his family in Duchesne County, Utah.

(T. 166)

(See Exhibit

6 in Appendix.)
12.

Among the materials purchased by Bailey and Muir from

Burt were items including White's waxed safety fuse manufactured by
Apache, two boxes of dynamite explosives and one DuPont Blasters
Handbook.

(See Invoice, Exhibit 6)

The DuPont Blasters Handbook is

generally considered to be the "Bible" in the blasting industry as
far

as

instructions

and

warnings

purchased for Muir's use.

(T. 166)
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are

concerned

and

was

mainly

13.

On page 122 of the DuPont Blasters Handbook it states

that the only appropriate method for lighting multiple charges is
igniter cord. Fuse is only appropriate for single charges.
14.

(T. 135)

Contained in the two boxes of explosives and in the

box of caps sold to Wally Muir and Douglas Bailey by W.H. Burt was a
Do's and Don'ts" pamphlet which included instructions and safety
warnings on how to use the explosives purchased.

(T. 220)

The Do's

and Don'ts Handbook which was included in the items sold to Muir and
Bailey is the authoritative pamphlet on the minimum safety standards
in the mining and blasting industry.

(T. 445)

The Do's and Don'ts

handbook expressly stated that the only proper method for lighting
multiple fuses was igniter cord with thermalite connectors.

(See

Do's and Don'ts Handbook Exhibit 8 in Appendix.)
15.

At the time that Douglas Bailey and Wallace Muir

purchased the explosives from W.H. Burt, they did not inform the
clerk how they were planning to use the materials purchased or ask
for any advice in using them.
16.

(T. 166)

Douglas Bailey testified at trial that he was very

familiar with both the Do's and Don'ts pamphlet and the DuPont
Blasters Handbook.

(T. 168, 127) Bailey also testified that he had

taught the principles contained in both the DuPont Blasters Handbook
and the Do's and Don'ts Handbook to other miners prior to the
accident.

(T. 168)
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17.

After Bailey and Muir purchased the supplies from W.H.

Burt, the fuse, dynamite and caps were used in blasting operations at
the Muir Mine by Bailey and the Muirs.
18.

(Complaint, % 11.)

On or about September 5, 1986, Bailey cut segments of

safety fuse from the fuse purchased from Burt.
several

such

dynamite.

segments

of

the

safety

fuse

Bailey then attached

to blasting

caps

and

The dynamite was placed into approximately twenty-eight

different holes drilled

into the face of a tunnel in the mine.

(Complaint, 1H[ 11-13.)
19.

Bailey then lit the fuses one by one while he and Muir

were standing in the dark mine with Muir holding a flashlight.

(T.

158-168)
20.

Bailey and Muir were the only individuals in the mine

at that time.

Besides an explosives expert, who expressly absolved

W.H. Burt of any wrongdoing, Bailey was the only liability witness
called by the plaintiff, and he testified extensively as to the
methods and materials used in the blasting operations.

Bailey's

testimony is important in that it is the only evidence presented by
plaintiff
Although

as to the facts that

surround the accident

the Muirs had experience

explosives,

in

the

past,

they

working with their mine, and

associated

with

expertise in blasting and the use of explosives.
21.
in

both

the

at issue.

Bailey

for

his

(T. at 226, 243-44)

In violation of the express instructions and warnings
DuPont

Blasters

Handbook

6

and

the

Do's

and

Don'ts

pamphlet, Bailey did not use igniter cord, but attempted to light the
twenty-eight separate charges by hand.
22.

(Complaint at % 13)

One or more of the initially lit charges went off

before he was able to finish lighting all twenty-eight, resulting in
the death of Wallace Muir and injury to Douglas Bailey.

(Complaint,

1 14)
23.

Evelyn Muir, the spouse of Wallace Muir, filed a

complaint against Apache Power Company and W.H. Burt Explosives
alleging claims of strict liability, breach of implied warranty and
negligence of sellers and distributors of the materials utilized in
the blasting operations by Bailey. Mrs. Muir's main theory (and the
only one actually pursued at trial) was that the fuse (manufactured
by Apache and sold by Burt) had burned too fast and was, therefore,
defective. The plaintiff filed her complaint in Grand County, where
W.H. Burt "resides."
24.

In spite of the fact that she had, herself, chosen

Grand County, on May 25, 1993, plaintiff Evelyn Muir filed a motion
for change of venue from Grand County to Davis County.

In her first

motion for change of venue, plaintiff claimed (improperly) that Davis
County was a proper venue for the trial of the case under the Utah
Venue Statute and was "a more convenient forum than Grand County for
the trial of this case," and that venue should be moved.

At this

time plaintiff made no mention of any health problems or other
reasons why venue should be changed to Davis County.
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(See Plain-

tiff's Motion for Change of Venue and Memorandum in Support attached
as Exhibit A in Appendix.)
25.

The District Court in Grand County denied plaintiff's

motion for a change of venue.

Plaintiff then filed a petition for

interlocutory appeal of the trial court's denial of plaintiff's
motion for change of venue.

In this petition for interlocutory

appeal, plaintiff raised for the first time her claim that she was
ill and unable to attend trial in Moab.

She did not, however,

support this claim with an affidavit or any other testimony.
26.

Plaintiff's petition for interlocutory appeal on the

change of venue ruling was denied, and plaintiff then filed a
"superseding motion for change of venue."
27.

The only issue raised by Muir in the superseding

motion that was not addressed in her first motion was her claim that
her health warranted a change of venue.

Again, there was no

affidavit or other testimony filed in support of this claim.

The

only item offered was an unsworn letter from Dennis D. Harper, D.O.,
supporting that the condition of plaintiff would probably worsen if
she were required to eat in restaurants and didn't maintain the bland
diet she was on.

(Dennis Harper was not the main doctor who was

treating Mrs. Muir for the condition at issue.)
28.

The trial court denied plaintiff's superseding motion

to change venue on the basis that the only support presented by
plaintiff of her ill health was the unsworn letter by an osteopath.
The court stated that the letter indicates that plaintiff suffered
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her health problems for two and one-half years yet never raised this
ground in her first motion for change of venue.

The court also

stated that plaintiff presented absolutely no evidence that living in
a motel would mean she would have to eat in restaurants. The court
stated that it was "aware of at least one motel in Moab, the Red
Stone Inn that has kitchenettes."

(See Ruling on Superseding Motion

to Change Venue attached as Exhibit B in Appendix.)
29.

On September 21, 1994, plaintiff's counsel obtained a

special hearing before Justice Stewart of the Utah Supreme Court,
wherein he requested that the trial be continued while the Supreme
Court considered changing venue. Although plaintiff's alleged health
problems were raised, as was her alleged inability to attend trial,
no supporting affidavits or proper evidence was presented.

Justice

Stewart patiently heard the matter and denied plaintiff's requests.
30.

On

January

24, 1994, Evelyn

Muir

v. W.H. Burt

Explosives and Apache Powder Company went to trial before the
Honorable Lyle R. Anderson in the Seventh District Court of Grand
County.

Both Apache Powder Company and W.H. Burt explosives were

present as defendants.
31.

Although a claim of negligent failure to warn was

included in the complaint, the only claim that was actually pursued,
either in discovery or at trial, was the claim that the fuse
manufactured by Apache, and sold by Burt, burned too fast and was,
therefore, defective.
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32.

Plaintiff, in her case in chief, called only two

liability witnesses.

Douglas Bailey, the individual retained by the

Muirs to help them in all their blasting procedures, and Dr. Melvin
Cook, an explosives expert who gave testimony relating to plaintiff's
defective fuse claim.

These were the only two witnesses called by

plaintiffs to establish any liability on the part of W.H. Burt and
Apache.
33.

Contrary to the bold allegations in the complaint, the

plaintiff's own explosives expert, Dr. Melvin Cook, conceded
cross-examination that W.H. Burt had done nothing wrong.

on

(T. 63;

Deposition of Dr. Melvin Cook read into record, p. 289, line 5.)
Doug Bailey, himself a miner with twenty years experience, testified
that the method he used was not dangerous and was proper.
210)

(T. 2 09-

Accordingly he did not testify that he should have been warned

by Burt not to use that method.
34.

It was undisputed that W.H. Burt had not altered the

fuse but had sold it in exactly the same condition it had been
received from Apache.
35.

Plaintiff presented no other testimony nor did she

present any evidence in support of the negligence claims against
Burt, but, instead, focused her entire case on her theory of product
defect.
36.

On January 25, 1994, at the close of

plaintiff's

evidence, W.H. Burt moved for a partial directed verdict with respect
to the negligence claims, asserting that there was no evidence from
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which reasonable jurors could find that there was any negligence on
the part of W.H. Burt in allegedly failing to provide sufficient
warnings concerning the use of safety fuse and blasting operations.
(T. 249)
37.

The trial court granted the directed verdict as far as

any negligence claims were concerned against W.H. Burt, observing
that the record showed that warnings were given and that no evidence
was presented as to what the standard in the industry was of what a
reasonable distributor of explosives should have done in warning a
customer.
38.

The strict products liability claims against Apache

and Burt went to the jury and the jury returned with a verdict
finding the product manufactured by Apache not defective.
39.

Plaintiff now appeals, claiming that the directed

verdict granted to W.H. Burt on the issue of Burt's negligence and
breach of warranty claims was improper. Plaintiff is also appealing
on the basis that Davis County was a proper venue for the trial and
that it was reversible error not to have changed venue to Davis
County.
40.

Defendant Burt incorporates defendant Apache's Brief

with regard to the propriety of the trial court's granting of a
directed verdict on plaintiff's breach of warranty claim.
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ARGUMENT
I.

THE TRIAL COURT'S GRANTING OF A PARTIAL DIRECTED
VERDICT ON PLAINTIFF'S CLAIMS OF NEGLIGENT
FAILURE TO INSTRUCT AND WARN CLAIMS AGAINST W.H.
BURT WAS PROPER.
In order to establish negligence on the part of a party,

plaintiff must establish that (1) there was a reasonable duty of care
owed by the defendant to the plaintiff, (2) there was a breach of
that duty, (3) that the breach of defendant's duty to plaintiff both
actually and proximately caused the injury to plaintiff, and (4) the
suffering of damages by plaintiff. Williams v. Melbv, 699 P.2d 723,
726 (Utah 1985).

The failure to establish any one of the foregoing

elements is fatal to a negligence claim. From the evidence presented
by Bailey at trial it is clear that not only did plaintiff fail to
establish all of the essential elements of negligence in her prima
facie case, but there is no reasonable basis from which a jury could
have concluded that any of the first three elements of a negligence
cause of action could have been found against W.H. Burt.
A.
Plaintiff Failed to Present Any Evidence at Trial Establishing
a Duty Owed to Wallace Muir on the Part of W.H. Burt to Do More Than
Burt Did.
The cases are clean: and overwhelming authority supports the
position that even if a product is dangerous, a supplier of that
product need not give a warning to a customer in instances where the
danger from the product is obvious or known or the danger is actually
known to the customer.

63 AM.JUR.2d Products Liability § 341 (1984)

("There is no duty on the part of a manufacturer or seller to give a
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warning of a product connected danger where the person who claims to
be entitled to the warning actually knows of the danger.") Utah case
law supports the majority view.

See Schneider v. Suhrman, 327 P.2d

822 (Utah 1958).
In Schneider, the plaintiff was a manufacturer of pork
sausage. Suhrman, who was a butcher, had been buying mettwurst from
Schneider for many years. In the summer of 1955, Schneider informed
Surhman that he could no longer furnish him with mettwurst because
his processor would not cool down the ovens enough and as a result
the meat was not healthy.

Suhrman told the supplier to let him have

the mettwurst because he had an oven that would smoke it and take
care of the problem.

He stated that "what you cannot do, I will

complete in my own business."

Id. at 824.

Suhrman did not treat the meat effectively and as a result
a retail customer contracted trichinosis and filed suit against both
Schneider and Suhrman. The jury found that the plaintiff contracted
trichinosis from eating the mettwurst purchased from Suhrman as a
result of Suhrman's ineffective processing of the meat. However, the
trial court refused to enter judgment against the supplier on the
charge that the supplier was negligent because he should have known
that the mettwurst would be sold without proper heating to customers.
In upholding the trial court's refusal to hold the supplier
liable, the Supreme Court stated that the supplier, "could have
nothing more than suspicion that Suhrman would sell the mettwurst to
the public without correctly processing it. There must be something
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more substantial than mere suspicion or conjecture upon which to base
liability."

Id.

In essence, the court stated that the mere

suspicion of the supplier that the retailer would sell the meat to
the public in an improper manner was not enough to hold the supplier
liable for negligence.

The supplier had no concrete basis on which

to believe that the retailer would negligently
Therefore, the supplier was not liable.

sell the meat.

See also, Baucrhn v. Honda

Motor Co., 727 P.2d 655 (Wash. 1986) (warning need not be given at
all instances in which the danger from a product is obvious or
known); Long v. Deere & Co., 715 P.2d 1023 (Kan. 1986) (a manufacturer does not have a duty to warn user if the danger is actually
known to the user.)
In the present case it is clear from the evidence presented
at trial that the danger was or should have been obvious to both
Wallace Muir and Doug Bailey.

The accident in this case occurred

while Wallace Muir and his partner Doug Bailey were lighting 28
charges, each with separate fuses, by hand, with a spitter fuse. It
was simply a matter of the flame in one or more of the earlier lit
fuses reaching the dynamite before they had finished.
not latent, but open and obvious.

This risk was

Even a child playing with

firecrackers knows that when the flame reaches the end of the fuse an
explosion will occur.

It is difficult to imagine a more open and

obvious danger.
Both Wallace Muir and Doug Bailey had mining experience.
Wallace Muir had previous mining experience working with a profes-
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sional named Bob Gunn and had worked for several years on the Golden
Phoenix mine where this accident occurred.

(T. 226)

Furthermore,

Plaintiff also testified that Wallace Muir relied on Doug Bailey to
do the mining and blasting at the Golden Phoenix.

(T. 243-44) This

was also supported by Bailey's testimony that he was in charge of
blasting.

(T. 168)

Doug Bailey also testified that he had over

twenty years of mining experience and was knowledgeable and qualified
in the method of lighting charges used on the date of the accident.
(T. 84, 166) Bailey

testified that he was familiar with the safety

standards in the industry and that he had taught safety to other
miners.

(T. 168)
The testimony presented at trial clearly establishes that

not only was the danger of using dynamite and fuse in the method used
by Muir and Bailey open and obvious, but that both were aware of the
danger it presented. Certainly this was, or should have been obvious
to a miner with twenty years experience working with explosives.
This is not a case of an unsuspecting consumer being caught unawares
by a hidden danger.

Both Muir and Bailey, were present when

purchasing the explosives. Both persons, especially Bailey, had very
extensive knowledge and experience using the alternative ignition
methods which allowed the blaster to ignite the charges from a remote
and safe position (such as electrical, nonells or igniter cord), and
knowingly determined to light the dynamite by hand while standing
directly in the intended blast area.
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Bailey testified that he had instructed miners in the Do's
and Don'ts handbook which warned that the method used to blast in the
present case was prohibited.

(T. 84-85)

Bailey also testified that

he attended safety meetings at all the mines where he worked and that
the Do's and Don'ts handbook was discussed at these meetings.
85)

(T.

Bailey also testified that he was very familiar with the DuPont

Blaster's handbook which was purchased with the explosives from W.H.
Burt.

(T. 86) As set forth above, both The Do's and Don'ts handbook

and the DuPont Blaster's handbook were supplied to Bailey and Muir
when they purchased explosives and both explicitly stated that the
method

used

for

lighting

the

charges

in

the

present

case

was

dangerous and should not be used.
Under well-established law, Burt had no duty to warn of
such an apparent danger.

Our own Supreme Court has found no duty to

warn in much more compelling cases than this one.

In Schneider,

supra, the Utah Supreme Court, in ruling on the issue of whether or
not a supplier was obligated

to warn a customer about

dangers of a product held that:
a supplier of a commodity directly or through a
third person is subject to liability to those
whom he should expect to use it if the supplier
knows of its dangerous potential, knows or
reasonably should know that the user will not
realize the danger, and the supplier fails to
use reasonable care to safeguard against danger
or to inform the user of facts which makes it
likely to be dangerous.
Id. at 823 (Emphasis added).
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possible

The undisputed evidence established that the danger in
question

was

actually

known

and/or

should

have

been obvious.

Therefore, according to established Utah law, W.H. Burt had no duty
to warn of such known and obvious dangers.
B.
Even if a Duty to Warn Existed, Plaintiff Has Failed to Present
Evidence That the Duty was Breached.
1.

Even assuming arguendo that Burt had a duty
to warn Muir and Bailey, Burt fulfilled
this duty by providing written warnings
with both boxes of explosives sold.

According to the invoice provided by W.H. Burt (See Exhibit
6) , Muir and Bailey purchased two boxes of powder, a box of caps and
one DuPont Blaster's Handbook.

In both boxes of powder there was a

handbook published by the International Manufacturers of Explosives.
Bailey testified at trial that in all boxes of explosives the "Do's
and Don'ts" pamphlet is included. On page 84 of the trial transcript
Bailey states the following:
Question by Mr. Draney: Let me talk a little
bit about an important part of a miner's
education; the Do's and Don'ts. Every box of
powder since you've been a miner has contained a
copy; isn't that correct?
A:

Yes.

Q:

Could you speak up, please?

A:

Yes.

Q:

Every box of caps you've ever seen has
contained a copy; isn't that correct?

A:

Yes.
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(T. at 84). Bailey also testified that along with the fuse, powder
and caps that they purchased the DuPont Blaster's Handbook.
Q:

By Mr. Draney: A miner should follow the
Do's and Don'ts isn't that right?

A:

Yes.

Q:

And another part of a miner's education is
the Blaster's Handbook that's already been
discussed here today.
You've read the
DuPont Blaster's Handbook three or four
times haven't you?

A:

I've been through it, yes.

Q:

At times when things were slow and you
needed reading material on some of these
jobs, you read this book, didn't you?

A:

Yes. I have.

Q:

You're the one that suggested to Mr. Muir
that he buy it?

A:

No. He--no, he wanted to buy it. I mean,
he wanted to learn about it, and I told him
yes, I would buy that, it's a very good
manual.

Q:

All right.

A:

That's what I told him.

Q:

And he wasn't buying it as a paperweight or
a souvenir; he intended to use it to learn
about blasting; isn't that correct?

A:

Yes.

Transcript at 86-87,
When reading both the DuPont Blasters Handbook and the Do's
and Don'ts pamphlet it is evident that both of these publications
clearly warn the consumer against the blasting method used by Bailey
and Muir.
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In the DuPont Blaster's Handbook, the relevant portions of
which were read into evidence at trial, it states the following:
When lighting more than one fuse and cap
assembly, it is necessary to finish lighting the
fuses and reach a safe area before the charges
begin to detonate.
This can only be accomplished by using the igniter cord system.
DuPont Blaster's Handbook at p. 122, read into the record at trial on
p. 135 of transcript (emphasis added).
The DuPont Handbook further states that
Igniter cord and igniter cord connectors are the
most convenient and safest means of igniting
safety fuse in planned rotation or sequence.
The igniter cord system eliminates the need for
trimming the fuse or lighting in rotation. It
should be the only system used when lighting
more than one fuse. All fuses in a round must
be exactly the same length since the rotation of
firing depends entirely on the length and burning speed of igniter cord.
DuPont Blaster's Handbook read into the record at trial on p. 136 of
transcript (emphasis added).
The DuPont Handbook also warns against using a method of
lighting which would obscure or conceal evidence that the fuse has
been lit.

(DuPont blasters handbook read into record at trial on p.

135 of transcript.)
In the Do's and Don'ts pamphlet it states the following:
USING EXPLOSIVE MATERIALS
Always follow manufacturers warnings and instructions, especially hookup procedures and safety
precautions.
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LIGHTING SAFETY FUSE
Step 1:

Make sure you can reach a safe location
after lighting with sufficient time before
initiation.

Step 2:

Place
sufficient
stemming
over
the
explosive material to protect it from fusegenerated heat and sparks.

Step 3:

Have a partner before lighting the fuse.
One person should light the fuse, and the
other should time and monitor the burn.

Step 4:

Light the safety fuse, using a specially
designed lighter:
Single-fuse
ignition - hot wire lighters,
pull-wire
lighters
or
thermalite
connectors.
Multiple-fuse
ignition - igniter cord with
thermalite connectors.

Never use matches, cigarette lighters, cigarettes,
pipes, cigars, carbide lamps or other unsafe methods
to ignite safety fuse.
Always use the "buddy system" when lighting safety
fuse--one lights the fuse, the other times and
monitors.
IME Do's and Don'ts Instructions and Warnings.

(Exhibit 6)

Not only were these warnings provided to Muir and Bailey
when they purchased the explosives, but the W.H. Burt invoice was
also signed which required the customer to read the Do's and Don'ts
before using materials purchased.
Because

W.H.

Burt

sold

(See Exhibit 6)
all

the

packages

of

caps

and

explosives with the Do's and Don'ts pamphlet and also provided Muir
and Bailey with the DuPont Blaster's Handbook, W.H. Burt provided
more than a sufficient warning to them regarding the proper use of
explosives.

These written instructions were far more complete and
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effective than any oral comments would have been.

Even assuming

arguendo that W.H. Burt had a duty to warn of such an obvious danger,
that duty was more than met by the written warnings which were
provided.

This is particularly true in light of the fact that the

DuPont Blaster's Handbook is generally considered to be the "Bible"
of the industry and the Do's and Don'ts pamphlet is also a standard
in the industry.
Furthermore Plaintiff presented no evidence at trial that
the warnings and instructions in the written materials provided to
Bailey and Muir when purchasing the explosives were inadequate.
There was no evidence presented by Plaintiff on the industry practice
in this area.

This is significant as common experience certainly

does not suggest a duty on the part of the clerk at a store to
inquire and instruct.

For example, when a carpenter (or even a lay

person) buys building materials at a lumber store, the clerk is not
expected to inquire as to the intended use and attempt to warn
against any potentially unsafe methods that the user may employ. The
same is true with respect to guns, automobiles and virtually all
other products.

The salesclerk is not expected to inquire and

instruct, but is free to have the user rely on his own experience,
common sense and the written warnings supplied by the manufacturer
with the product.

If there is a different expectation with respect

to a clerk selling explosives, the plaintiff certainly was required
to so establish through competent evidence.
presented.

No such evidence was

Jury verdicts cannot be based on conjecture.
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2.

Plaintiff's
claim
and
the
evidence
presented by the plaintiff to support it
was that the method used by Muir and Bailey
was safe and Proper. Plaintiff may not now
claim that W.H. Burt should have warned
Bailey and Muir against using this method.

The only evidence the jury heard up to the time directed
verdict was granted was the testimonies of Bailey, Mrs. Muir and the
Plaintiff's expert, Dr. Melvin Cook. Because the directed verdict on
plaintiff's negligent failure to warn and breach of warranty claims
was granted at this time. It is the only testimony plaintiff can rely
on to establish the basis for her appeal.

All testimony by these

individuals claimed that the blasting method used by Muir and Bailey
was safe and proper.

Therefore, plaintiff clearly did not even try

to meet her burden to prove that the methods used was unsafe and that
defendants had a duty to warn against using it.

In fact, plaintiffs

own witness adamantly maintained that in spite of this terrible
accident and the benefit of hindsight, if he were in the same
situation again, he would use the same method of blasting, but a
different brand of fuse:
Question by Mr. Christensen: In fact, isn't it
true, and I'm now thinking back to your prior
testimony, isn't it true that if you had this
thing to do over again, you'd do the same thing?
A:

Yes. I would. Well, no let me change that.
No, no, I wouldn't, I would not use this
particular fuse, no.

Q:

But you'd use the same method you used?

A:

I've done it many times. How often are you
going to get a running fuse.
•

*
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*

*

Q:

Well, answer truthfully the question I've
asked you then. Isn't it true that except
for switching brand of fuse, you'd do the
exact same thing again?

A:

I would do it--exact same thing, and the
product would probably be good.

Transcript at p. 209-210. Plaintiff's own expert even testified that
Burt had done nothing wrong:
Question by Mr. Christensen: As far as you are
aware, is there any evidence that W.H. Burt did
something wrong here?
A:

No.

(T. 63, Deposition of Dr. Melvin Cook read into record, p. 289, line
5.)

Faced with these admissions and the lack of evidence presented

by Plaintiff establishing her cause of action for failure to warn,
the trial court clearly was correct in granting a directed verdict
for W.H. Burt.
C. Plaintiff has failed to show that W.H. Burt's alleged failure to
warn was the proximate cause of Bailey's injuries.
Under Utah law, "the person complaining has the burden of
showing a causal connection between the negligent conduct complained
of and injury to the plaintiff." Sumsion v. Streator-Smith, 132 P. 2d
680, 682 (Utah 1943).

Utah law defines proximate cause as the cause

that "which, in natural continuous sequence, unbroken by efficient
intervening cause, produces injury and without which the result would
not have occurred; it is the efficient cause, the one that necessarily sets in operation factors that accomplish injury."

Mitchell v.

Pierson Enterprises, 697 P.2d 240, 245-46 (Utah 1985) . Furthermore,
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Utah courts have ruled that even when material issues of fact with
respect to defendant's negligence are demonstrated, this alone is not
sufficient to preclude summary judgment if there is no evidence that
establishes a direct causal connection between the alleged negligence
and the injury.
1.

Id. at 245.

Bailey and Muir knew they were using an
unsafe method and still they went ahead.
Any oral warning from Burt would have been
futile.

The evidence presented at trial clearly established that
Bailey and Muir consistently disregarded

safety standards, laws,

regulations and recommendations known to them while blasting at the
Golden Phoenix Mine.
Throughout the trial there were several indications of
consistent

safety violations and examples of a complete lack of

common sense on the part of Muir and Bailey.

The most blatant

disregard for safety was the use of safety fuse to light thirty
charges of dynamite when it was known to both Muir and Bailey that
the igniter cord method was the only safe way to light so many
charges.
As mentioned above, both Bailey and Muir had received a
copy of the Do's and Don'ts Pamphlet, and the DuPont

Blaster's

Handbook which clearly warned them that igniter cord was the only
safe method for lighting multiple charges.

(T. 135, 136)

Bailey,

when questioned regarding the warnings given in the DuPont Blaster's
Handbook against using a system other than igniter cord for lighting
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multiple charges, stated that he agreed that only igniter cord should
be used in such a situation.

(T. 135)

Despite Bailey and Muir's

awareness that the method of blasting they were using was extremely
dangerous and violated all warnings provided to them by W.H. Burt,
they went ahead and used it anyway.

Bailey also testified at trial

that if he could do the blasting all over again he would use the same
method of blasting that seriously injured him and killed Muir.
at 209-210)

(T.

If such a dramatic experience was not enough to convince

Bailey to change his practices and heed the written warnings provided
with the products, it is not surprising that plaintiff did not even
try to establish that an oral comment by a clerk at W.H. Burt would
have accomplished that result.
Not

only

did Bailey

and Muir know

they were using a

dangerous blasting method but several other safety warnings and
regulations were ignored by them while working on the Golden Phoenix.
The following is a list of methods used by Bailey and Muir which
violated the safety warnings provided to them in the Do's and Don'ts
pamphlet:
(a)

The only lights used in the mine while they were

lighting the fuses were the light on Bailey's hat and the flashlight
that Muir was holding.
(b)

(T. at 160-161)

The Do's and Don'ts state never to use lengths of

safety fuse less than three feet yet Bailey admitted at trial that he
and Muir used just two and one half feet for more than twenty or
thirty charges.

(T. at 157)
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(c)

The Do's and Don'ts state that the person lighting the

fuse should have a partner.

One person should light the fuse and the

other should time and monitor the burn.

Bailey admitted at trial

that Muir's job was not to time and monitor the burn and, in fact,
Muir was not timing the burn.
(d)

(T. at 160)

Bailey and Muir were timing the burn rate of the fuse

with spitter cord and smoke.

They were using the amount of smoke

that was present in the mine to determine if it was time for them to
leave.

This obliterated their vision and was an extremely inaccurate

method of timing.

(T. at 160)

The investigator from MSHA also testified as to numerous
safety violations on the part of Muir and Burt:
(a)

People who had little experience in handling explo-

sives made up primers, sometimes out of the presence of Bailey.

(T.

at 317)
(b)

The burning rate of the safety fuse was not measured

and posted in conspicuous locations.
(c)
charges

lit

(T. at 317)

The minimum length of safety fuse for the amount of

should

have been

six and

two-thirds

feet.

The

MSHA

investigators found that the fuse length used was five and one half
feet.

(T. at 318)
(d)

MSHA regulations state that no person shall light more

than 15 individual fuses, but Bailey by his own admission stated that
he lit close to 30 fuses.

(T. at 318-319)
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Not only was Bailey and Muir's complete
disregard of warnings and safety laws a
factor
in
causing
the
accident,
but
evidence presented at trial showed that
alcohol was being used at the accident
site.

At trial, the testimony of p l a i n t i f f s ^on - in - law,

Marl -

Jenkins, established that not only wap alrrmol regular!v prepen*- a^
ty

1 --• impaired Uy nxt- aiconoi

appeared

use.

When asked about th -

presence of alcohol at the accident site, Mario Jenkins testified to
the fo,l ] owd ng:
Question

by Mr, Draney:

Did

Mr. Bailey

have

beer i n h i s tent?

A:

lies.

Q:
A:

How much beer?
Thexe was™-prior to going u p , there
cases, square cases, many of them.
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war*

Q:

During the middle of the week, was anybody
else consuming beer?

A:

Not during the middle of the week. We--

Q:

Did you see him with beer in his hand, on
occasion?

A:

Yes.

Q:

Did he tell you that he was also taking
pain medication?

A:

Yes.

Q:

Did you in fact see the medication?

A:

I saw some pills that he had--had taken one
time.

Q:

Did Mr. --

A:

Or Twice.

Q:

Did Mr. Bailey appear impaired to you?

A:

Yes.

He did.

Further testimony by Mario Jenkins indicates that Bailey

knew that

he was not supposed to have alcohol at the accident site and that he
elicited Mr. Jenkins help in hiding the alcohol that was present at
the site after the accident occurred:
Question by Mr. Draney: After the explosion,
when the two of you--did the two of you get in
the truck to take him to the hospital?
A:

Yes.
*

*

*

*

Q:

All right. Did you have a conversation in
the pickup truck on the way to the
hospital?

A:

Yes.
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Q:

And what did he tell, you?

.-:•u o 1 d me • "I "' ' 11 ai lybody know that he
nad been n v x . ^ ,
'cause he was on a
medi cal.

IT.

v.

Did he also tell you not to let anybody
know he'd been drinking?

A:

He told me to clean up the beer and put it
way in his truck and all his belongings,
and—so that--'cause there was going to be
police officers there, and that's what I
did,

553"'S r » t : ;)

Kui: H I P r r<-»'-*1 iniuiiy

I »y nil

ilenkim-j

11id u : a f eeJ t h a t

Ba * , •

appeared impaired on the day of the accident, and that Muir himsel
expressed concerns about Bailey's drinking,
D ::: \ ::: i :i I o: 1 :::: \ ;;

Question by Mr. Drane>
somebody's impaired?
A:

Q:
A:

Q:

A:

..-

ie*

lav* you seen i\

before?

*- i Tie p

-iiia aia MI
V appear to you to be
impaired i:
of coordinaf ' •-n judgment that morning?
les.

Question i.-^
, Christensei, *
. ^j vv^ .j 4.
ever express concern to you over Doug's dri:
ing, while you were up * ':ere using explosives?
He cidii * like alcohol use.
Q:

He despised

: :J he ever express that to you in connection with what was going on up at the mine?
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A:

He was upset the night before his--he died,
that he didn't like the drinking and the
smoking, and this time, he says that he
didn't like also the short blasts that we
were running, he wanted to go longer than
four feet.

(T. at 558-563)
The

testimony

and evidence presented

at

trial

clearly

establishes that there was alcohol in use at the mine where Muir was
killed.

In fact, this alcohol was in use on the morning of the

accident and testimony established that Douglas Bailey was impaired
by his alcohol use, and that the deceased was aware of that fact, but
proceeded anyway.

The use of alcohol at the site and the clear

carelessness and dangerous procedures engaged in by Wallace Muir and
Douglas Bailey establish that the accident was not the result of
innocent

ignorance on their part, but of conscious disregard of

obvious dangers and the warnings they had been given.
3.

Douglas Bailey and Wallace Muir made a
conscious decision to choose the unsafe
method to save money.

Both Evelyn Muir and Douglas Bailey testified that cost was
a significant factor in determining which blasting method would be
used.
they

Douglas Bailey testified that but for the concerns about cost
would

have

used

igniter

cord

and

thermalite

connectors

(nonells), the recommended method of blasting when using multiple
charges.

Douglas Bailey, when questioned

regarding

this matter

stated the following:
Q:

(By Mr. Draney)
(Reading from deposition
testimony of Douglas Bailey) Page 96, line
30

I1 the question was: No, excuse me, line
j. The question was; "Before you went to
Burt to buy explosives, did you have any
discussion with Wally about what kinds of
explosives and what kind of detonators and
detonating system you wanted to buy?

-hsJ v*as that discussion? Tell me who said
•vr.-v as precisely as you can, recall,

Q;

?"^' tola then what to get.
. d /ou have any discussions about the pros
and ^ns of an electrical system?

w.

A:

anted money wise, he
a; .
is the cheapest wav ' j'-

I

hmw

vhat did you t e n i:^m was the cheapest
way to go?
.. _, I

- ^St

CtilJ.

J>sJ.£r .

*

Q:

*

If it weren't for the money concern, would
) ,s -•— creferred to have i lsed nonells?
N

(T

*

iKeiy

yes.

Q:

'Why?

A:

Because Lbey a t *i so easy to use.

at 102-108)
This testimony from plainr;- * '

that

the

decision

knowingly to - -.*

to

use

• -y. : '

the

nnsato
-

f.^uiiuu employed

_L ignorance.

31

\\\ie:\t\

ewLabLUshed
was

made

It is clear from the evidence presented at trial that
plaintiff

did not

establish

three of

the necessary

negligence in its case against W.H. Burt.

elements of

Plaintiff presented no

evidence that W.H. Burt had a duty to warn the plaintiff beyond what
Burt did; plaintiff presented no evidence that any duty to warn on
the part of W.H. Burt was breached; and plaintiff failed to establish
any proximate cause between W.H. Burt's alleged failure to warn and
Douglas Bailey and Wallace Muir's use of the single fuse method to
light multiple charges.

Accordingly, the trial court's granting of

a directed verdict on the negligence claims against Burt was proper
and should be upheld.
II.

EVELYN MUIR'S MOTIONS FOR CHANGE OF VENUE SHOULD
NOT HAVE BEEN GRANTED AND HER ABSENCE FROM THE
TRIAL WAS NOT REVERSIBLE ERROR.

A.
The Denial of Evelyn Muir's First Motion For A Change of Venue
Was Proper.
On September 1, 1988, plaintiffs, Evelyn Muir, Linda Muir,
Deanna Pfeiffer, Sandra Jenkins, Mark Muir, Mario Jenkins and Douglas
Bailey filed their first complaint in Grand County, Civil No. 5719.
The defendants moved to dismiss.

On November 25, 1989, after the

motion to dismiss was filed, but before it was decided, plaintiffs
filed the second action in Grand County, Civil No. 5873.
complaint added a new plaintiff, Virginia Lowe.

That

On January 5, 1990,

the court granted the motion to dismiss and instructed the attorneys
to draft an order of dismissal without prejudice.

Twenty days later

the second complaint was served on Apache and Burt.
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• *
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first e o t i o n tor change

1.

Plaintiff's contention that her cause of
action arose in Davis County is without
merit.

The venue provisions in Utah are found in Utah Code Ann.
§ 78-13-1 (1992) et seq.

The section that applies here is Utah Code

Ann. § 78-13-7 (1992), which states:
In all other cases the action must be tried in
the county in which the cause of action arises,
or in the county in which any defendant resides
at the commencement of the action; provided,
that if any such defendant is a corporation, any
county in which such corporation has its
principal office or place of business shall be
deemed the county in which such corporation
resides within the meaning of this section. If
none of the defendants resides in this state,
such action may be commenced and tried in any
county in which the plaintiff may designate in
his complaint . . . .
No defendant resides in Davis County.

Consequently, venue

could only be proper in that county if the cause of action arose
there, which it did not.
The "claim arises" language is generally understood in tort
claims to be the place where the injury occurred.
When A.S. 22.10.030(b) was enacted in 1971, the
"claim arose" language had a generally understood meaning in the context of tort suits. A
claim for tort arose for the last event
necessary to make the defendant liable for the
tort took place. The last event occurred when
the harmful force, set in motion by the defendant's negligence, first took effect on the body
of the property of the plaintiff. Thus, a claim
for tort arose where the harmful force first
took effect, or the plaintiff suffered injury.
The place where the plaintiff suffered his
injury has been used by many courts to determine
when the "claim arose" for venue purposes and
has been referred to as the "place of injury"
rule.
34

Evel v. Seapac Fisheries, Inc. , 692 P. 2d 95 6, 958

(Alaska 1984)

(footnotes omitted),
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Plaintiff's claim that she has a right to
change her election of the place of venue
is without merit.
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; is the "general

right" of the defendants "to have an action tried in the county where

the defendants or one of them resides," unless the statute allows it
to be tried elsewhere.

Walker Bank & Trust Co. v. Walker, 631 P.2d

860, 861 (Utah 1981):
By giving a sensible and effective meaning to
all of the provisions of the statute, and
considering them together, the only rational
conclusion is that the legislature intended to
establish the general right of persons sued to
have the action tried in the county where one of
them resides, and that the actions which may be
tried elsewhere are limited and restricted to
those which the statute itself excepts from the
general rule.
Olvmpia Sales Company v. Long, 604 P.2d 919, 921 (Utah 1979) . Venue
provisions were intended to give rights to the defendant, not just to
the plaintiff.
Plaintiff properly elected to file her claims in Grand
County where defendant Burt resides. Having so elected it was Burt's
right to have the case tried in that county and the trial court
properly enforced that right.

Her claim now that she had the right

later to change her election is clearly without merit.
3.

Plaintiff did not meet the statutory
requirements under Utah law for change of
venue.

Once an action has been filed and has been handled by a
court where venue is proper, the plaintiff is not entitled to have a
change of venue, simply for the asking, even assuming that another
court may also have proper venue.

To avoid the obvious problems of

forum shopping and abuse which would result from such an approach,
changes of venue, under Utah law, are only to be granted under very
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Duchesne County, let alone Grand County.

In terms of the ability to

have an impartial trial, there is nothing about this case to make it
any different than any number of civil cases tried in Grand County.
The third potential statutory ground deals with convenience.

As a resident of Grand County it is clearly more convenient

for defendant W.H. Burt to have the trial in Grand County.

As

mentioned previously this case is a companion case to Douglas Bailey
v. Apache Nitrogen Products and W.H. Burt Explosives.

On June 5

through June 19, 1992, the Bailey case was tried to a jury in Grand
County.

Because the Bailey case and the present case are virtually

identical and involved the identical evidence, and virtually all of
the same witnesses, the exhibits in the Bailey case were to be used
as exhibits in the Muir case.

At the time plaintiff filed her

motions for change of venue the trial exhibits were still with the
clerk in Grand County, pending resolution of the appeal of the Bailey
matter. Plaintiff's main witness, Douglas Bailey, is also a resident
of Grand County. Apache is not a resident of any county in Utah. It
is a New Jersey corporation with its principal place of business in
Benson, Arizona.

Apache joined with Burt in resisting a change of

venue.
The fact that Grand County may be less convenient for
plaintiff herself, even if true, is not sufficient

to deprive

defendant of its right under the venue statute to have the case tried
in the county where it resides.
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The fourth p o t e n t i a l statutory ground for a change of venue
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D. Harper, an osteopath physician.

(See letter of Dr. Dennis Harper

attached as Exhibit C in Appendix)
The unsworn letter of plaintiff's doctor submitted to
support her contention that she was too ill to attend trial in Grand
County stated that if plaintiff travelled to Moab she would not be
able to maintain the diet her physician recommended to her and the
stress would complicate her "already fragile medical condition." The
letter also stated that her medical condition had been present for
the last two and one-half years.

The letter stated that requiring

her to live in a motel and eat in restaurants would "increase her
stress and will probably worsen her condition."
The trial court in considering plaintiff's claim stated
that plaintiff had not presented any evidence to establish her claim
that she was too ill to attend trial in Grand County.

The trial

court stated that plaintiff had presented no evidence that living in
a motel would mean she would, have to eat in restaurants.

The court

stated they were "aware of at least one motel in Moab, the Red Stone
Inn, that had kitchenettes."

(See Exhibit C in Appendix.)

The court further stated that it was:
Not convinced by the unsworn statement of Dennis
D. Harper, D.O., that Muir would be unable to
attend trial in Grand County, Utah. The statement indicates that Muir has suffered this
malady for two and on-half years, yet Muir did
not raise this ground in her first motion for
change of venue. The court is not aware of any
authority for changing the place of trial
because of poor health of a party.
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The law in Utah is clear that "an application for a change
of the place of trial is addressed to the sound discretion of the
trial court, and its action will not be disturbed on appeal unless a
case of manifest abuse of discretion is shown.

Winters v. Turner,

278 P. 816 (Utah 1929), appeal dismissed and cert denied, 281 U.S.
692 (1930) .

In the present case the trial court considered the

evidence as to whether or not plaintiff was really too ill to attend
her trial, and in light of the fact that 1) she had no sworn statements by either herself or a qualified medical physician, 2) she
originally elected to have her case heard in Grand County, 3) she had
this condition for more than two and one-half years, but never raised
it in her first motion for change of venue, and did not consider it
when she filed suit in Grand County, and 4) plaintiffs never met any
of the four statutory requirements under Utah law for changing venue,
it is clear that the trial court did not abuse its discretion in
denying plaintiff's "superseding motion for change of venue."
D.
Plaintiff's Absence from Trial, Allegedly Caused by her Health
Problems, Allowed Her to Avoid the Impeachment of Her Testimony on
Damages by Defense Counsel.
As a component of her case in chief, plaintiff was required
to present evidence upon damages for her claim of wrongful death.
Plaintiff testified in her deposition, which was read at trial, that
she and her husband had no marital problems and were very happy
together.

(T. 237) However, there was extremely damaging testimony

by her daughters, Virginia Lowe and Sandra Jenkins, of severe marital
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problems between Wallace Muir and the plaintiff which came to light
after plaintiff's deposition was taken.
Virginia Lowe testified that Wallace Muir wanted to divorce
the plaintiff but he was afraid that she would attempt to take all
his money if he did this.

(T. 532-534) Virginia Lowe also testified

as to knowledge she had that the physical relationship between plaintiff and Wallace Muir was not the picture of marital bliss.

(T. 536)

Sandra Jenkins testified that Wallace Muir had recently engaged in an
affair with another woman

(T. 547) , and that plaintiff and her

husband cared so little for each other that Wallace Muir made the
plaintiff drive herself and pick herself up from the hospital when
she was ill, even when the day she was to be released was Mothers'
Day.

(T. 550)
By not attending trial, plaintiff effectively avoided any

impeaching cross-examination by defendants regarding her statements
that she and Wallace Muir were happily married.

The fact that she

was not willing to provide sworn testimony that she was unable to
attend the trial strongly suggests that she had other motivations for
not attending.
discretionary

Certainly the trial court was well within its
authority

in

seeing

through

such

unsupportable

allegations.
CONCLUSION
The plaintiff should not be allowed to put all of her
evidentiary eggs in one basket at trial

(i.e. product defect);

present no evidence on an alternative theory which although pled is
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not pursued; make admissions in testimony and argument essentially
conceding that the alternative theory has no merit; put the trial
court in a position where it has no reasonable alternative but to
grant a directed verdict on the unsubstantiated alternative theory;
proceed to verdict with the only theory actually pursued; and then
clad in tii al court error and the right to another trial when the
pursued theory fails.
Furthermore, plaintiff should not be permitted to file
multiple motions for change of venue directly contrary to the
applicable venue statutes based on unsubstantiated facts and then
appeal the trial court's judgment on the basis of abuse of discretion.

This is especially true when plaintiff herself elected the

forum for venue and presented no evidence to support her contention
that she was too ill to attend trial in the foi um she selected.
Plaintiff has had her day in court, has had her claim fairly heard on
the merits, and the time has come for an end to this litigation.
DATED this

day of January, 1995.
CHRISTENSEN & JENSEN, P.C.

By ^Vfa^v CX^
Roger y. ChristQ^sen
Stacey L. Hayden
Attorneys for Defendant
W.H. Burt Explosives
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CERTIFICATE OF SERVICE
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This is to certify that on the 10

day of January, 1995,

two true and correct copies of the BRIEF OF RESPONDENT W.H. BURT
EXPLOSIVES, INC. was mailed, postage prepaid, to:
Shawn Draney, #4 026
SNOW, CHRISTENSEN & MARTINEAU
Attorney for Defendant/Respondent Apache
10 Exchange Place, Suite 1100
Salt Lake City, UT 84111
Robert H. Copier
Attorney at Law
Attorney for Plaintiff/Appellant
243 East 400 South, Suite 200
Salt Lake City, UT 84111
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W. M. BURT EXPLOSIVES, INC.
IRECO EXPLOSIVES
PHOttE: 259-7181
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EXPLOSIVES A

Detonator
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•

FLAMMABLE

Class ^ Explosive
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EXPLOSIVES B
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Blasting Agent - N.O.S.
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Ammonium Nitrate - Fuel Oil Mixture
Cordeau Detonam Fuse

Blasting Agent
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Fuse Lighters
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Class 6 Explosive
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ARNINGS AND INSTRUCTIONS

Transporting, Storing, Handling,
and Using Explosive Materials
Y THE INSTITUTE OF MAKERS OF EXPLOSIVES, DECEMBER 1985
WARNING: Read this booklet before using any explosive material.
PREVENTION OF ACCIDENTS: The misuse of any explosive material can kill or injure you or others. Prevention of
accidents depends on careful pfenning and the useTof proper procedures. This booklet is designed to help you
use explosive materials safety
GENERAL WARNINGS: All expJosive materials are dangerous and must be carefully transported, handled, stored
and used following proper safety procedures or under competent supervision. ALWAYS follow federal, state and
local laws and regulations. ALWAYS lock up explosive materials and keep from children and unauthorized
persons.
QZ

o
(0
0)

<
Q
<

The ^explosives in this package
were manufactured and packed
under careful supervision and inspection. However, the contents
may become damaged by improper
handling or storage beyond the
control of the manufacturer; therefore, they should be carefully
inspected before using.

LOST and STOLEN

WARNING:

EXPLOSIVES

LOCK UP BLASTING CAPS
KEEP FROM CHILDREN
Avoid excessive heat from sources
such as flame-producing devices,
impact, friction, and electrical
impulse. Read and heed these
instructions and warnings.

CallATF
TOLL F R E E

80IM24-9555

APACHE POWDER COMPANY / COAST FUSE
INCORPORATED

MANUFACTURERS OF EXPLOSIVES AND CHEMICALS
P.O. BOX 700
BENSON, ARIZONA 86602 - U.S.A.
(602)586-2217

E WARNINGS AND INSTRUCTIONS CANNOT COVER EVERY SITUATION WHICH
T OCCUR. IF YOU HAVE ANY QUESTIONS ON THE USE OF AN EXPLOSIVE
RIAL, CONTACT YOUR SUPERVISOR OR THE MANUFACTURER.
ititute of Makers of Explosives publishes a number of Safety Library Publications (SLPs) addressing a
of subjects all pertaining to safety and its application to the manufacture transportation, storage handling
3 of commercial explosive materials Many of the industry recommendations set forth in these publications
een adopted by federal, state and local regulatory agencies
I Construction Guide for Storage Magazines
> American Table of Distances
} Suggested Code of Regulations
I Warnings and Instructions
I Glossary of Commercial Explosives Industry Terms
% Transportation and Distribution Handbook
7 Safety In the Transportation, Storage, Handling and Use of Explosive Materials
3 Safety Guide for the Prevention of Radio Frequency Radiation Hazards
in the Use of Electric Blasting Caps
1 Destruction of Commercial Explosive Materials
(A statement of policy - not a "how to" publication)
2 Recommendations for the Safe Transportation of Detonators in the Same Vehicle
with Certain Other Explosive Materials
data and purchasing instructions are available from the IME office at 1120 Nineteenth Street NW,
310, Washington, DC 20036-3605, phone (202) 429-9280, or from your explosive materials supplier

DEFINITIONS
plosive Materials: These include explosives, blasting agents and detonators The term includes, but is
nlted to, dynamite and other high explosives, slurries and water gels, emulsions, blasting agents black
Br, pellet powder, initiating explosives, detonators, safety fuses, squibs, detonating cord, igniter cord and
rs A list of explosive materials determined to be within the coverage of "18 U S C Chapter 40 Importation,
facture, Distribution and Storage of Explosive Materials" is issued at least annually by the Director of the
IU of Alcohol, Tobacco and Firearms of the Department of the Treasury
Jnited States Department of Transportation classifications of explosive materials used in commercial
ng operations are not identical with the statutory definitions of the Organized Crime Control Act of 1970,

Title 18 U S C , Section 841 To achieve uniformity in transportation, the definition of the United
Department of Transportation In Title 49 Transportation CFR, Parts 1-999 subdivides these materials ir
Class A Explosives - Detonating, or otherwise maximum hazard
Class B Explosives - Flammable hazard
Class C Explosives - Minimum hazard
Blasting Agents - See definition for Blasting Agent
• Explosives: Any chemical compound, mixture, or device, the primary or common purpose of whic
function by explosion
• Blasting Agent: An explosive material which meets prescribed criteria for insensitivity to initiation
For storage. Title 27 CFR, Section 55 11 defines a blasting agent as any material or mixture, consisting of fu
oxidizer, intended for blasting, not otherwise defined as an explosive, provided, that the finished prodi
mixed for use or shipment, cannot be detonated by means of a number 8 test blasting cap when unconfined
regulation)
For transportation, Title 49 CFR defines a blasting agent as a material designed for blasting which has been I
in accordance with Section 173 114a and found to be so insensitive that there is very little probabi
accidental initiation to explosion or transition from deflagration to detonation (DOT regulation)
• Detonator: Any device containing any initiating or primary explosive that is used for initiating detonal
detonator may not contain more than 10 grams of total explosives by weight, excluding ignition or delay chi
The term includes, but is not limited to, electric blasting caps of instantaneous and delay types, blasting ca
use with safety fuses, detonating cord delay connectors, and nonelectric instantaneous and delay blasting
which use detonating cord, shock tube, or any other replacement for electric leg wires
• Primer: A unit, package, or cartridge of explosives used to initiate other explosives or blasting agent]
which contains
1 A detonator, or
2 Detonating cord to which is attached a detonator designed to initiate the detonating cord
• Safety Fuaa: A flexible cord containing an internal burning medium by which fire or flame is conveye*
continuous and relatively uniform rate from the point of ignition to the point of use, usually a detonator
• Booatar: An explosive charge usually of high strength and high detonation velocity, used to increas
efficiency of the initiation system of the main charge
a Magazine: Any building or structure or container, other than an explosives manufacturing building, appi
for the storage of explosive materials
'

STORING EXPLOSIVE MATERIALS
CATION OF MAGAZINES
Mways separate magazines from other magazines. Inhabited buildings, highways, and passenger
ways. See IME Safety Library Publication No. 2, "American Table of Distances".
Msvar allow combustible material to accumulate within 25 feet of the magazine.
Mavar allow any lighters, matches, open flame or other sources of ignition within 50 feet of the
gazine.
NSTRUCTION OF MAGAZINES
Always be sure magazines are so//d/y bu//f and securely locked, in accordance with federal regulations, to
tect from weather, fire, and theft. Protect from penetration by bullets and missiles, as required by the
ssification of the explosive material.
Always keep the inside of the magazine clean, dry, cool and well ventilated.
Always post clearly visible "EXPLOSIVES-KEEP OFF" signs outside of the magazine. Locate signs so that a
let passing directly through them cannot hit the magazine.
NTENTS OF MAGAZINES
Always clean up spills promptly. Follow manufacturer's directions.
Always store only explosive materials in a magazine.
Always rotate stock so the oldest material in the magazine is the first out.
Nsvsr store detonators with other explosive materials.
Hmvr use explosive materials which seem deteriorated before consulting your supervisor or the
nufacturer.
Navar exceed recommended storage time and temperature for explosives. Check with your supervisor or
i manufacturer.

TRANSPORTING EXPLOSIVE MATERIALS
Always keep matches, lighters, open flame and other sources of ignition at least 50 feef away from parked
ilcles carrying explosive materials.
Always follow federal, state and local laws and regulations concerning transportation.
Always load and unload explosive materials carefully.
Hmvr park vehicles containing explosive materials close to people or congested areas.
Navar leave a vehicle containing explosive material unattended.

HANDLING EXPLOSIVE MATERIALS
GENERAL
• Always use permissible explosive materials in flammable, gassy, or dusty atmospheres when requir
applicable federal, state and local laws and regulations.
• Always keep explosive materials away from children, unauthorized persons, and livestock.
• Navsr use explosive materials unless completely familiar with safe procedures or under the directio
qualified supervisor.
a Navar handle explosive materials during an electrical storm. Find a safe location away from the expl
materials. When a storm is approaching, consult your supervisor. This applies to both surface and undergi
operations.
• Nsvsr fight fires involving explosive materials. Remove yourself and all other persons to a safe locatio
guard the area.
• Navar put explosive materials in pockets of your clothing.
PACKAGING
• Always close partially used packages of explosive materials.
• Always store explosives in their original package.
• Navsr touch metal fasteners with metal slitters when opening packages of explosive materials.
• Navar mix different explosives in the same package.
a Navar remove explosive material from Its package unless designed to be used in that manner.
PROTECTING EXPLOSIVE MATERIALS
• Always insure that there are no foreign objects or moisture in a fuse detonator before inserting the s
fuse.
• Navar insert anything into a fuse detonator, except safety fuse.
• Hmwmr use explosive materials that have been water soaked, even if they now appear to be dried ou
• Navar investigate the contents of a detonator.
a Navar pull wires, safety fuse, shock tube, plastic tubing, or detonating cord out of any detonator or i
device.
• Navar fa*e apart, or alter the contents of any explosive material.
a Navar alter the composition of explosive materials.
a Navar expose explosive materials to sources of heat exceeding 160 degrees F. or to open flame, unless
materials, or procedures for their use, have been recommended for such exposure.
• Mwr
strike explosive materials with, or allow them to be hit by, objects other than those requirt
loading.

Never subject explosive materials to excessive impact or friction
Never shoot into explosive materials, magazines, or vehicles containing explosive materials

USING EXPLOSIVE MATERIALS: DRILLING, LOADING, AND TAMPING
1ILLING
Always check for unfired explosive materials on surface or face before drilling
Never drill into explosive materials, or into a blasthole that has contained explosive materials.
Hmwr start a drill hole in a bootleg.
>ADINQ
Always check each borehole to assure it is safe for loading.
Always take precautions during pneumatic loading to prevent the accumulation of static electric
targes.
Never place any unnecessary part of the body in front of borehole when loading, tamping or stemming
Navar force explosive materials Into a borehole.
Navar load a borehole containing hot or burning material. Temperatures above 150 degrees F could be
tngerous.
Navar spring a borehole near other holes loaded with explosive materials
Navar stack more explosive materials than needed near working areas during loading.
Navar drop another cartridge directly on the primer
IMPING
Navar tamp a primer or explosive material removed from its cartridge
Navar tamp explosive materials with metallic devices, except jointed non-sparking poles with nonferrous
etal connectors.
Navar tamp violently.
Navar kink or damage safety fuse, detonating cord, shock tube, plastic tubing, or wires of detonators when
imping.

USING EXPLOSIVE MATERIALS: GENERAL INSTRUCTIONS FOR PRIMERS
IENERAL

> Navar prepare more primers than immediately needed.
> Navar prepare primers in a magazine 01 near large quantities of explosive materials.
> Navar slit, drop, twist, or tamp a primer

PREPARING THE PRIMER
a Always insert the detonator completely into a hole in the explosive material made with a non-sparking
designed for that purpose, or in the cap well of a manufactured booster.
a Always secure the detonator within the primer.
a Always point the detonator in the direction of the main explosive charge.
a Always secure the detonator to a primer cartridge so that no tension is placed on the cap wires, safe!
plastic tubing, or detonating cord at the point of entry into the detonator.
• Navar use a cast primer or booster if the hole for the detonator is too small.
a Navar enlarge a hole in a cast primer or booster to accept a detonator.
• Navar punch explosive material that is very hard or frozen.
a Navar force a detonator into explosive material.
LOADING THE BOREHOLE
a Always use the first cartridge in the borehole as the primer cartridge where two inch diameter or t
cartridges are used
• Navar drop another cartridge directly on the primer.

MAKING PRIMERS WITH ELECTRIC DETONATORS
SMALL DIAMETER CARTRIDGES
(two inches in diameter or less) - Figure 1
Step 1: Punch a hole straight into one end of cartridge.
Step 2: Insert the detonator into the hole.
Step 3: Tie leg wires around the cartridge using a half-hitch.

• Navar pull the wires too tightly.
This may break them or damage the insulation.
Flgura 1: ftocommandad mat
making primer with small di
cartridge and •tactile detonat

BE DIAMETER CARTRIDGES
i than two inches in diameter) - Figure 2
Punch a slanting hole from the center of one end of the cartridge
coming out through the side two or more inches from the end
Fold over the leg wires about 12 inches from the detonator to form a
sharp bend
Push tne folded wires through the hole starting at the end of the
cartridge and coming out through the side
Open the folded wires and pass the loop over the other end of the
cartridge
Punch another hole straight into the end of the cartridge beside the
first, insert the detonator in this hole, and take up all the slack in the Figure 2: Recommended method of

wires.

T BOOSTERS - Figure 3
I ways follow the manufacturers's recommendation
le attachment and use of detonators with cast or
jfactured boosters.
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SIDE PRIMING METHOD - Figure 5
Step 1: Punch a hole in the side of the cartridge, make the hole
deeper than length of the detonator and pointed downward rather than across the cartridge.
Step 2: Insert the detonator.
Step 3. Take the safety fuse or plastic tubing to the cartridge to
prevent the detonator from being pulled out of the
cartridge.

Figure 5: Recommended method of making prlr
using the side priming method.

making primer with large diameter
cartridge and electric detonator.

REVERSE PRIMING METHOD - Figure 6
Step 1: Punch a hole straight into one end of the cartridge, make
the hole deeper than the length of the detonator.
Step 2: Insert the detonator
Step 3: Fold back the fuse or plastic tubing over the end so that it
lies along the length of the cartridge.
Step 4: Tape the fuse or plastic tubing to the Cartridge.
CAUTION: If miniaturized detonating cord is used, the
explosives must be Insensitive to initiation by the
detonating cord for this method to work.
Figure 0: Recommended method for mak

kSTIC FILM CARTRIDGES - Figure 4

primer by reverse priming method.

Figure 3: Recommended method of making primer with
cast booster and electric detonator.

•e 4: Recommended method of making primer with
tic film cartridge and electric detonator.

MAKING PRIMERS WITH FUSE OR NONELECTRIC DETONATORS

PLASTIC FILM CARTRIDGE PRIMBR - Figure 7

<gfe=?J t-fc
Figure 7: Recommended method of making prtai
with plastic film cartridge and fuse or nonefod
detonator.

\\
MAKING PRIMERS WITH DETONATING CORD
ONATINQ CORD WITH CAST BOOSTERS - Figure 8
Jways follow manufacturer's recommendations for using detonating cord with cast or
ufactured boosters.

PROTECTING THE BLAST AREA
• Always clear the immediate area of vehicles, equipment, and extra explosive materials.
• Always design a blast to avoid excessive air blast, ground vibration, and flyrock. Comply with federal, sta
and local laws and regulations.
• Never allow any source of ignition within 50 feet of a blast site except approved safety fuse lighters.

USING EXPLOSIVE MATERIALS: ELECTRIC INITIATION

CELLANEOUS TYPES OF PRIMERS
Always follow manufacturer's recommendations for preparations of primers not covered
Figure 8: Recomwhere in these recommendations.
mended method for
making primer with
cast booster mnd
detonating cord.

USING EXPLOSIVE MATERIALS: GENERAL PRECAUTIONS
OTECTINQ YOURSELF
Always keep explosive materials away from food, eyes or skin. Flush areas of contact with large quantities
Always avoid exposure to excessive noise from blasting. Comply with federal, state and local laws and
julations
,
. . . .
Mt
Always fire the shot from a position outside the blast area away from an area where flyrock might occur.
Always remain in a position away from the blast area postblast until fumes, dusts or mists have
bsided.
Never fire the shot from in front of the blast.
Never breathe dust or vapors from explosive materials.
lOTECTING OTHERS
Always clear the immediate area of persons.
Always post guards to prevent access to the blast area.
Always sound adequate warning prior to the blast.
Always use a blasting mat or other protective means when blasting close to residences or other occupied
jildings or other locations where injury to persons or damage to property could occur as a result of flyrock.
Hmwr fire a blast without a positive signal from the person in charge.

PREPARING THE ELECTRIC BLASTING CIRCUIT
• Always teat the circuit for continuity and proper resistance, using a blasting galvanometer or an instrume
specifically designed for testing electric detonators and circuits containing them.
• Always fire electric detonators with firing currents in the range recommended by the manufacturer.
• Always keep electric detonator wires or lead wires disconnected from the power source and shunted ur
ready to test or fire
• Always keep the firing circuit completely fnsultated from ground or other conductors.
• Always be sure that all wire ends are clean before connecting.
• Never mix electric detonators made by different manufacturers in the same circuit.
• Never mix electric detonators of different types in a circuit, even if made by the same manufacturer, unle
such use is approved by the manufacturer.
• Never use aluminum wire in a blasting circuit.
• Never make final hookup to power source until all personnel are clear of the blast area.
PROTECTING AGAINST EXTRANEOUS ELECTRICITY
• Never load boreholes in open work near electric power lines unless the power line and detonator wires t
anchored or are too short to reach the power line
• Hmvmr handle or use electric detonators:
a) when stray currents are present.
b) during electrical storms.
c) if static electricity is present.
e Hevr use electric detonators or blasting caps near radio-frequency transmitters. See IME Safety Libr
Publication No 20, "Safety Guide for the Prevention of Radio Frequency Radiation Hazards in the Use of Eled
Blasting Caps."
e Never have electric power wires or cables near electric detonators or other explosive materials except at
time and for the purpose of firing the blast

USING EXPLOSIVE MATERIALS: DETONATING CORD INITIATION

Always use a detonating cord matched to the
asting methods and type of explosive materials being
ted.
Always handle detonating cord as carefully as other
[plosive materials.
Always cut the detonating cord from the spool
ifore loading the rest of the explosive material.
Always make tight connections, following manucturers directions.
Always attach detonators to detonating cord with
pe or methods recommended by the manufacturer.
Always point the detonators toward the direction of
donation. See Figure 9.
Always attach detonators at least six inches from cut
i d of detonating cord.
Always use a suitable booster to initiate wet detoiting cord.
Never make loops, kinks, or sharp angles in the cord
hich might direct the cord back toward the oncoming
le of detonation.
1
Never damage detonating cord prior to firing.
1
Never attach detonators for initiating the blast to
Btonating cord until the blast area has been cleared and
soured for the blast.
' Never use damaged detonating cord.

Figure 0: This method can be used with any type detonator.

Attaching Detonator Fuse to Denotating Cord

A Lay fuse detonator against cord
I

I
I

B Wrap cord around detonator at least 4 times

C Place remaining cord tail through loop
D. Hold knot and pull outgoing cord

.•"•"»
I
I

,JBj>.

M*r.

*Fuse detonator can also be taped to cord
E Pull knot tight

Figure 10: Hangman's Knot - Detonator and Fuse.

USING EXPLOSIVE MATERIALS: NONELECTRIC INITIATION
GENERAL
e Always follow manufacturer's warnings and instructions, especially hookup procedures and t
precautions.
e Always discontinue operations during the approach and progress of electrical storms.
e Never hold nonelectric leads during firing. This may cause injury or death.
e Never use tubing or detonating cord leads for any purpose other than that specified by manufach
MINIATURIZED DETONATING CORD SYSTEM
e Always use explosives that are insensitive to initiation by the miniaturized detonating cord.
• Hmyr join two sections of miniaturized detonating cord. A detonation will not pass through si
connection
GAS INITIATED SYSTEM
• Always stay away from the blast area after connections are prepared for firing, unless the entire sysl
properly purged and disconnected from the primary ignition source.
e Always use tube protectors or specially designed boosters.
e Never kink tubing.
e Never smoke or allow open flame within 50 feet of blasting machines used for gas initiated system
SHOCK TUBE SYSTEM
e Always insure that shock tubing connections to detonating cord are at right angles to prevent
cut-offs
e Always lead shock tube to the hole in a straight line and keep it taut.
e Never cut or trim a factory assembled shock tube unit. Moisture may enter and cause failure.
e Never drive any vehicles over shock tube.
e Never tie together two lengths of shock tubing. A detonation will not pass through such a connect

USING EXPLOSIVE MATERIALS: FUSE DETONATOR AND SAFETY FUSE INITIATI
GENERAL
e Always handle fuse carefully to avoid damaging the covering. In cold weather, warm slightly before us
avoid cracking the waterproofing.
e Always know the burning speed of the safety fuse by conducting a test bum of the fuse in use, to mak<
you have time to reach safety after lighting.
e Never use lengths of safety fuse less than three feet.

far insert anything but fuse in the open end of a detonator.
tar use fuse which has been kinked, bent sharply, or handled roughly in such a manner that the powder
lay be interrupted.

5 FOR ASSEMBLING FUSE DETONATOR AND FUSE
: Wait until you are ready to insert fuse into fuse detonators before cutting it.
»: Cut off an inch or two to insure a dry end.
I: Measure correct length of fuse from roll and cut squarely across with a fuse cutter designed for this
purpose; nof a knife.
\: Visually inspect inside of detonator for foreign material or moisture; if wet or if foreign matter cannot be
removed by pouring, do not use the detonator. Dispose of detonator in an approved manner.
>: Put the safety fuse gentry against the powder charge.
J: Crimp the end of the fuse detonator where the fuse enters, using a cap crimper.
ways cut off an inch or two to insure a dry end. Cut fuse squarely across with the proper tool designed for
jrpose; nof a knife.
ways seat the fuse lightly against the detonator charge and avoid twisting after it is in place.
ways insure that the detonator is securely crimped to the fuse.
ways use waterproof crimp or waterproof the fuse-to-detonator joint in wet work.
ways use cap crimpers to crimp the detonator to the safety fuse.
tvsr twist the fuse inside the detonator.
•war use a knife or teeth for crimping.
>var use an open fuse detonator for a booster.
ivar cut fuse until you are ready to insert it into the detonator.
w a r crimp detonators by any means except a cap crimper designed for the purpose.
ivar attempt to remove a detonator from the fuse it is crimped to.
ITINQ SAFETY FUSE
1: Make sure you can reach a safe location after lighting with sufficient time before initiation.
2: Place sufficient stemming over the explosive material to protect it from fuse-generated heat and
sparks.
3: Have a partner before lighting the fuse One person should light the fuse, and the other should time and
monitor the burn.
4: Light the safety fuse, using a specially designed lighter:
Single-fuse ignition - hot wire lighters, pull-wire lighters or thermalite connectors
Multiple-fuse ignition - igniter cord with thermalite connectors.

a Always light fuse with a fuse lighter designed for the purpose.
a Always use the "buddy system" when lighting safety fuse - one lights the fuse, the other times and
monitors.
a Navar light fuse until sufficient stemming has been placed over the explosive to prevent sparks from coming
into contact with the explosive.
a Navar hold explosives in the hands when lighting fuse.
a Navar drop or load a primer with a lighted safety fuse into a borehole.
a Navar use safety fuse in agricultural blasting.
a Navar use matches, cigarette lighters, cigarettes, pipes, cigars, carbide lamps, or other unsafe means tc
ignite safety fuse.

USING EXPLOSIVE MATERIALS: AFTER-BLAST PROCEDURES
DISPOSAL OF EXPLOSIVE MATERIALS
a Alwaya treat deteriorated or damaged explosive materials with special care. They may be more hazardous
than explosive materials in good condition.
a Always dispose of explosive materials using proper methods. Check with your supervisor or th<
manufacturer. If the manufacturer is not known, check with an IME member company listed in the front of thii
booklet.
• Navar reuse any explosive material packaging.
• Navar burn explosive materials packaging in a confined space.
MISFIRES
a Alwaya wait at least 30 minutes with fuse detonator misfires and at least 15 minutes with electric and othe
nonelectric detonator misfires, unless the manufacturer recommends otherwise, before returning to the bias
area. Comply with federal, state and local laws and regulations.
a Navar dr/7/, bore, or pick out any explosive materials that have been misfired. Misfires should ONLY b<
handled by a competent experienced person knowledgeable of the blast design; including the location and typ<
of all explosive materials.
BLAST-QENERATED FUMES
a Alwaya assume toxic fumes are present from all blasts or burning explosive materials and stay away until the
have dissipated.
a Alwaya comply with applicable federal, state and local laws and regulations for safe fume levels befor
returning to blast area.

REDUCING POST-BLAST FUME HAZARD
• Always use the largest diameter cartridge that fits the job.
• Always use water resistant explosive materials in wet conditions, and fire the blast as soon as practicable
after loading.
• Always spray the muckpile with water in accordance with federal, state and local laws and regulations.
• Always avoid conditions that might cause explosive materials to burn rather than detonate.
• Navar use explosive materials that appear deteriorated or damaged.
a Hmwr use more explosive material than necessary.
a Navar add combustible materials to the explosive material load.
a Mmwmr use combustible materials for stemming.
USING EXPLOSIVE MATERIALS: SEISMIC PROSPECTING
a Always secure explosive material at a safe depth in the borehole. Use shot anchors when needed.
a Always secure any casing that might blow out of the borehole.
a Always place the detonator and/or primer near the top of the explosive column, in the side or in the cap well
of one of the top two cartridges.
a Navar approach explosive material thrown out Of the borehole by an explosion until you are sure that it is not
burning.
a Navar drop a seismic charge containing the primer cartridge.

APACHE POWDER COMPANY / COAST FUSE
INCORPORATED

MANUFACTURERS OF EXPLOSIVES AND CHEMICALS
P.O. BOX 700
BENSON, ARIZONA 85602 - U.S.A.
(602)586-2217
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Attorney for Plaintiff
243 East 400 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-0099

IN THE SEVENT.H JUDICIAL DISTRICT COURT
GRAND COUNTY, STATE OF UTAH
EVELYN MUIR,
Plaintiff,
vs.
APACHE NITROGEN PRODUCTS
and W.H. BURT EXPLOSIVES,

]
|
]>
]
|
]•
]

PLAINTIFF'S MOTION
FOR CHANGE OF VENUE
Civil Nos. 890705873
and 5719

Defendants.

Plaintiff moves the court to order venue to be changed
from Grand County to Davis County, This motion is made on
the grounds that Davis County is a proper venue for the trial
of this case under the Utah venue statute, is the venue
designated and chosen by the plaintiff Evelyn Muir, and is a
more convenient forum for the trial of this case. This
motion is supported by a memorandum.
DATED this

May, 1993,

OFlER
for Plaintiff

1

CERTIFICATE OF MAILING

True copies of the foregoing were mailed by first-class
mail, postage prepaid, on this, the
the following:
Shawn Draney, Esq.
Box 45000
SLC UT 84145
Roger Christensen, Esq.
Suite 510
175 South West Temple
SLC UT 84101

wp5\copier\muirven.asc
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ROBERT H. COPIER - #727
Attorney for Plaintiff
243 East 400 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-0099

IN THE SEVENTH JUDICIAL DISTRICT COURT
GRAND COUNTY, STATE OF UTAH
EVELYN MUIR,
Plaintiff,
vs.
APACHE NITROGEN PRODUCTS
and W.H. BURT EXPLOSIVES,
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MEMORANDUM IN SUPPORT
OF PLAINTIFF'S MOTl6N
FOR CHANGE OF VENUE
Civil Nos. 890705873
and 5719

Defendants.

Plaintiff has moved the court to order venue to be
changed from Grand County to Davis County on the grounds that
Davis County is a proper venue for the trial of this case
under the Utah venue statute, is the venue designated and
chosen by the plaintiff Evelyn Muir, and is a more convenient
forum than Grand County for the trial of this case.
In support of said motion, plaintiff provides the
following points and authorities.
1. The case was originally filed by multiple plaintiffs
who as a group elected to file in Grand County. The case has
now been remanded from the Utah Supreme Court as to plaintiff
Evelyn Muir only, and Evelyn Muir elects to proceed in Davis
County, the place where the cause of action arose.

1

2. The Utah venue statute at U.C.A. Sec. 78-13-7
provides that an action such as this one "must be tried in
the county in which the action arises or in the county in
which any defendant resides..." and also places upon the
plaintiff the right and privilege of choosing and designating
the county for trial if venue is available in more than one
county. Now that the case has been remanded as to only the
plaintiff Evelyn Muir# she hereby designates and chooses
Davis County for the trial of this action, which action arose
at the W.H. Burt store in Davis County, the place where
Apache safety fuse was sold by W.H. Burt to the widow Evelyn
Muir's deceased husband, Wally Muir.
3. In addition to being the county designated and chosen
by the plaintiff Evelyn Muir, Davis County is a more
convenient forum than Grand County for the trial of this case
for a number of reasons. The W.H. Burt store where the
subject Apache safety fuse was sold to plaintiff's deceased
husband is located in Davis County, and witnesses to the said
transaction can be more conveniently brought to the court in
that county. By agreement of the parties, the subject safety
fuse has since that time been stored by W.H. Burt at its
facilities in Davis County, and inspection of the subject
safety fuse by counsel and others has taken place in Davis
County. The said safety fuse can be more safely and
conveniently transported to the courthouse in Davis County as
opposed to the courthouse in Grand County. The widow Evelyn
Muir resides in Salt Lake County, counsel for both sides all
practice law in Salt Lake County, and the chief expert
witnesses that have been consulted by both sides all live and
work in Salt Lake County, which is adjacent to Davis County
and much closer to Davis County than it is to Grand County.

2

Other witnesses live and work in Salt Lake County, making
Davis County a more convenient forum as to those witnesses as
well. Other witnesses live and work in Duchesne County,
rendering travel by said witnesses not materially different
in convenience as to either location. A related case by a
Moab resident plaintiff (Douglas Bailey vs. Apache and W.H.
Burt) was tried to a Grand County jury less than a year ago
and resulted in a 6 to 2 verdict favoring defendants. Efforts
by attorneys for both sides to prevent a taint or spillover
effect from one jury to the next will be more successful if
this case is tried in Davis County after a change of venue.
DATED this

3
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SEVENTH DISTRICT COURT
Grand County
RLED

JAN - 3 1994
CLERK OF THE COURT

BY.

Deputy

IN THE SEVENTH JUDICIAL DISTRICT COURT IN AND FOR GRAND COUNTY
STATE OF UTAH
EVELYN MUIR,
Plaintiff,
vs
APACHE NITROGEN PRODUCTS,
INC.,a New Jersey corporation,
W.H. BURT EXPLOSIVES, INC.,
a New Mexico corporation, and
JOHN DOES I-X,
Defendants,

RULING ON SUPERSEDING
MOTION TO CHANGE VENUE

Civil No. 880705719
Judge Lyle R. Anderson

vs
DOUGLAS BAILEY,
Third-Party
Defendant.

Plaintiff Evelyn Muir ("Muir") has filed a Superseding
Motion for Change of Venue to Davis County, to which defendants
have objected, and Muir has filed a reply.

Even though neither

party has submitted the motion for decision, the proximity of the
trial warrants the exercise of discretion to decide the motion
without a notice to submit.
The only issue raised by Muir in the superseding motion
that was not addressed in her first motion is her claim that her
ill health warrants a change of venue.

That claim is supported

only by an unsworn statement from Dennis D. Harper, D.O.,

that

the condition of Muir would probably worsen if she were required
to live in a motel and eat in restaurants.

Muir has presented no

RULING ON SUPERSEDING
MOTION TO CHANGE VENUE
Civil No. 880705719
Page 2

evidence that living in a motel would mean she would have to eat
in restaurants.

The Court is aware of at least one motel in

Moab, the Redstone Inn, that has kitchenettes.
The Court is not convinced by the unsworn statement of
Dennis D. Harper, D.O., that Muir would be unable to attend a
trial in Grand County, Utah.

The statement indicates that Muir

has suffered this malady for two and one-half years, yet Muir did
not raise this ground in her first motion for change of venue.
The Court is not aware of any authority for changing the place of
trial because of poor health of a party.
When this action was commenced, venue lay properly in
Duchesne or Grand County.

Muir chose Grand County.

She has not

submitted evidence or authority warranting the change she seeks.
The motion is denied with prejudice.

No further motions for

change of venue will be considered.
DATED this 3rd day of January, 1994.

Lyle^R. Anderson, District Court Judge

CERTIFICATE OF MAILING
I hereby certify that on January 4, 1994, I mailed a
true and correct copy of the foregoing RULING ON SUPERSEDING
MOTION TO CHANGE VENUE, postage prepaid, to the following.
Shawn E. Draney
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, UT 84145

Roger P. Christensen
CHRISTENSEN, JENSEN & POWELL
175 South West Temple, Ste 510
Salt Lake City, UT 84101

Robert H. Copier, Esq.
243 East 400 South, Suite 200
Salt Lake City, UT 84111
JDeputy Clerk
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"^ S o u t h s West #203

Famth/Physician
Mumy,UUhS4l07

Telephone (801) 28W»81

09/21/93
Robert Copier
243 B.- 400 S.
Salt Lake City, Utah 841U

It is my professional opinion that Evelyn Muir should not travel to Moab
as she will not be able to maintain the diet that 1 have started with her and
the additional stress will also complicate her already fragile medical
condition. She is very underweight and has lost 50 pounds in the last 2 and
1/2 years duetocontinual diarrhea. Requiring hertolive in a motel and eat
in restaurants in Moab will increase her stress and will probably worsen her
condition. If there is any way to avoid this change I would strongly
recommend that she stay in Salt Lake City,
Sincerely,
Dennis D Harper, D.O.

